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MEA/ORDER
Per Shri Pavan Kumar Gadale, JM:

This is an appeal filed by the assessee against the order of CIT(A)-
2, Bhubaneswar, dated 25.12.2017 passed in I.T.Appeal N0.0201/2016-
17 for the assessment year 2014-2015.
2. The assessee has raised the following grounds of appeal :-

1. That the Ld. CIT (Appeals) has erred in law by dismissing the
appeal ex-party without providing adequate opportunity and
presuming the assessee is not interested in the appeal
violates the principle of natural justice. Hence the order
passed by the Ld. CIT appeal needs to be annulled.

2. That the Ld. CIT (Appeals) has erred in law and on facts in
confirming the disallowances of RS. 10,82,835/- in an ex-
party order even without examining the merits of the case is
not sustainable in the eye of law and hence the order of the
Ld. CIT appeal needs to be annulled.

3. That based on the facts and circumstances of the case, the
Id. CIT appeal has erred in confirming the addition made by
AO simply because of non submission of related papers is
not sustainable in the eye of law and hence the claim of the
assessee as exempted long term capital gain u/s 10(38)
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amounting to Rs.10,82,835/-from sale of equity shares
needs to be allowed in full.

4. For that the Ld. CIT appeal has grossly erred in confirming
the disallowance or Rs.1,10,316/- made by AO alleging
excess evaporation loss claimed by the assessee is not
correct on the facts and circumstances of the case and
hence the claim of the assessee needs to be allowed in full.

5. That the order of the Ld. CIT(A) being not based on the facts
of the case of the appellant and being contrary to law, should
hence be quashed and the appellant be given such relief or
reliefs as prayed for.

6. That the appellant craves leave to amend, alter, modify,
substitute, add to, abridge and/or rescind any or all of the
above grounds.

3. Brief facts of the case are that the assessee is engaged in the
business of retail outlet of IOCL and filed the return of income
electronically on 13.03.2015 for the A.Y.2014-2015 declaring total income
of Rs.10,92,140/-. The return of income was processed u/s.143(1) of the
Act. Subsequently the case was selected under scrutiny under CASS and
notices u/s.143(2) & 142(1) of the Act were issued. In compliance of the
same, Id. AR appeared before the AO and case was discussed.
Thereafter the AO completed the assessment assessing total income at
Rs.23,13,800/- and passed order u/s.143(3), dated 28.12.2016 making
various disallowances.

4. Aggrieved by the order of AO, the assessee preferred an appeal
before the CIT(A). In the appellate proceedings none appeared on behalf
of the assessee and, therefore, the CIT(A) after considering the findings
of the AO, dismissed the appeal of the assessee.

5. Aggrieved by the order of the CIT(A) the assessee has filed an

appeal before the Tribunal.
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6. Before us, at the time of hearing Id. AR of the assessee submitted
that the order passed by the CIT(A) is an ex-parte order and, therefore
prayed for opportunity to represent the case before the AO.
7. Contra, Id.DR vehemently objected to the submissions of the
assessee and prayed that the assessee has not complied the hearing
notice and again praying for opportunity without explaining the reasonable
cause.
8. We have heard rival submissions and perused the materials
available on record. We found that the Id. CIT(A) has referred to the
hearing dates posted on 22.08.2017, 12.12.2017 & 21.12.2017. Prima
facie it shows that the assessee has not made a vigilant attempt to appear
before the appellate authorities. Therefore, we considering the apparent
facts and also the conduct of the assessee in non-compliance with the
date of hearing and keeping in view the above back ground of the case
and also the prayer of the assessee, in the interest of rendering
substantial justice, one more opportunity should be granted to the
assessee, we are of the considered view that no loss will be caused to the
revenue if one more opportunity is allowed to the assessee to present its
appeal before the AO. But, keeping in view the conduct of the assessee
before the CIT(A), we direct the assessee to deposit Rs.5000/-(Rupees
Five Thousand Only) by way of cost to the department within a period of
one month from the date of this order and the assessee shall produce a

copy of receipt of payment of cost as evidence before the AO.
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9. Further Id.AR has filed some documents in the course of hearing
proceedings for the first time and these documents were not available to
the Assessing Authority, therefore, in the interest of substantial justice, we
remit the entire disputed issue to the file of AO to consider afresh after
verifying the above documents. Ld.AR further undertook that he will
submit the documents before the AO positively and will not take any
adjournment before the AO. We order accordingly.

10. In the result, appeal of the assessee is allowed for statistical
purposes.
Order pronounced in the open courton  29/08/2018.
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